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capacity regulation as used in this sub-
part. 

(hh) Through transportation means 
continuous transportation between ori-
gin and destination for which a 
through rate is assessed and which is 
offered or performed by one or more 
carriers, at least one of which is an 
ocean common carrier, between a 
United States point or port and a for-
eign point or port. 

(ii) Transshipment agreement means an 
agreement between an ocean common 
carrier serving a port or point of origin 
and another such carrier serving a port 
or point of destination, whereby cargo 
is transferred from one carrier to an-
other carrier at an intermediate port 
served by direct vessel call of both such 
carriers in the conduct of through 
transportation. Such an agreement 
does not provide for the concerted dis-
cussion, publication or otherwise fixing 
of rates for the account of the cargo in-
terests, conditions of service or other 
tariff matters other than the tariff de-
scription of the transshipment service 
offered, the port of transshipment and 
the participation of the nonpublishing 
carrier. An agreement which involves 
the movement of cargo in a domestic 
offshore trade as part of a through 
movement of cargo via transshipment 
involving the foreign commerce of the 
United States shall be considered to be 
in the foreign commerce of the United 
States and, therefore, subject to the 
Shipping Act of 1984 and the rules of 
this part. 

(jj) Vessel-operating costs means any 
of the following expenses incurred by 
an ocean common carrier: Salaries and 
wages of officers and unlicensed crew, 
including relief crews and others regu-
larly employed aboard the vessel; 
fringe benefits; expenses associated 
with consumable stores, supplies and 
equipment; vessel fuel and incidental 
costs; vessel maintenance and repair 
expense; hull and machinery insurance 
costs; protection and indemnity insur-
ance costs; costs for other marine risk 
insurance not properly chargeable to 
hull and machinery insurance or to 

protection and indemnity insurance ac-
counts; and charter hire expenses. 

[49 FR 45351, Nov. 15, 1984; 49 FR 48927, Dec. 
17, 1984, as amended at 50 FR 6944, Feb. 19, 
1985; 61 FR 11574, Mar. 21, 1996; 64 FR 11241, 
Mar. 8, 1999; 65 FR 26513, May 8, 2000]

Subpart B—Scope

§ 535.201 Subject agreements. 

(a) Ocean common carrier agreements. 
This part applies to agreements by or 
among ocean common carriers to: 

(1) Discuss, fix, or regulate transpor-
tation rates, including through rates, 
cargo space accommodations, and 
other conditions of service; 

(2) Pool or apportion traffic, reve-
nues, earnings, or losses; 

(3) Allot ports or restrict or other-
wise regulate the number and char-
acter of sailings between ports; 

(4) Limit or regulate the volume or 
character of cargo or passenger traffic 
to be carried; 

(5) Engage in exclusive, preferential, 
or cooperative working arrangements 
among themselves or with one or more 
marine terminal operators; 

(6) Control, regulate, or prevent com-
petition in international ocean trans-
portation; or 

(7) Discuss and agree on any matter 
related to service contracts. 

(b) Marine terminal operator agree-
ments. This part applies to agreements 
among marine terminal operators and 
among one or more marine terminal 
operators and one or more ocean car-
riers to: 

(1) Discuss, fix, or regulate rates or 
other conditions of service; or 

(2) Engage in exclusive, preferential, 
or cooperative working arrangements, 
to the extent that such agreements in-
volve ocean transportation in the for-
eign commerce of the United States. 

[49 FR 45351, Nov. 15, 1984; 49 FR 48927, Dec. 
17, 1984, as amended at 64 FR 11241, Mar. 8, 
1999]

§ 535.202 Non-subject agreements. 

This part does not apply to the fol-
lowing agreements: 
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(a) Any acquisition by any person, di-
rectly or indirectly, of any voting secu-
rity or assets of any other person; 

(b) Any maritime labor agreement; 
(c) Any agreement related to trans-

portation to be performed within or be-
tween foreign countries; 

(d) Any agreement among common 
carriers to establish, operate, or main-
tain a marine terminal in the United 
States; and 

(e) Any agreement among marine ter-
minal operators which exclusively and 
solely involves transportation in the 
interstate commerce of the United 
States. 

[49 FR 45351, Nov. 15, 1984. Redesignated and 
amended at 64 FR 11240, 11241, Mar. 8, 1999]

Subpart C—Exemptions

§ 535.301 Exemption procedures. 

(a) Authority. The Commission, upon 
application or its own motion, may by 
order or rule exempt for the future any 
class of agreements between persons 
subject to the Act from any require-
ment of the Act if it finds that the ex-
emption will not result in substantial 
reduction in competition or be detri-
mental to commerce. 

(b) Optional filing. Notwithstanding 
any exemption from filing, or other re-
quirements of the Act and this part, 
any party to an exempt agreement may 
file such an agreement with the Com-
mission. 

(c) Application for exemption. Applica-
tions for exemptions shall conform to 
the general filing requirements for ex-
emptions set forth at § 502.67 of this 
title. 

(d) Retention of agreement by parties. 
Any agreement which has been exempt-
ed by the Commission pursuant to sec-
tion 16 of the Act shall be retained by 
the parties and shall be available upon 
request by the Bureau of Economics 
and Agreement Analysis for inspection 
during the term of the agreement and 
for a period of three years after its ter-
mination. 

[49 FR 45351, Nov. 15, 1984, as amended at 59 
FR 67230, Dec. 29, 1994; 61 FR 11574, Mar. 21, 
1996; 64 FR 11241, Mar. 8, 1999]

§ 535.302 Non-substantive agreements 
and non-substantive modifications 
to existing agreements—exemption. 

(a) A non-substantive agreement or a 
non-substantive modification to an ex-
isting agreement is an agreement be-
tween ocean common carriers and/or 
marine terminal operators, acting indi-
vidually or through approved agree-
ments, which: 

(1) Concerns the procurement, main-
tenance, or sharing of office facilities, 
furnishings, equipment and supplies, 
the allocation and assessment of the 
costs thereof, or the provisions for the 
administration and management of 
such agreements by duly appointed in-
dividuals. 

(2) Reflects changes in the name of 
any geographic locality stated therein; 
the name of the agreement or the name 
of a party to the agreement; the names 
and/or numbers of any other section 4 
agreement or designated provisions 
thereof referred to in an agreement; 
the table of contents of an agreement; 
the date or amendment number 
through which agreements state they 
have been reprinted to incorporate 
prior revisions thereto or which cor-
rects typographical and grammatical 
errors in the text of the agreement; or 
renumbers or reletters articles or sub-
articles of agreements and references 
thereto in the text. 

(3) Reflects changes in the titles or 
persons or committees designated 
therein or transfers the functions of 
such persons or committees to other 
designated persons or committees or 
which merely establishes a committee. 

(b) A copy of the non-substantive 
agreement or modification shall be 
submitted for information purposes in 
the proper format but is otherwise ex-
empt from the notice and waiting pe-
riod requirements of the Act, and of 
this part. 

(c) Parties to agreements may seek a 
determination from the Director, Bu-
reau of Economics and Agreement 
Analysis as to whether a particular 
modification is non-substantive. 

(d) The filing fee for such agreements 
is described in § 535.401(f). 

[49 FR 45351, Nov. 15, 1984, as amended at 50 
FR 6944, Feb. 19, 1985; 59 FR 63908, Dec. 12, 
1994; 59 FR 67230, Dec. 29, 1994; 61 FR 11574, 
Mar. 21, 1996]
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